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Ÿ The permission accorded by Nepal to construct Kosi Project on Nepalese territory is a valid exercise 
of sovereignty under international law and it cannot be challenged on grounds of legality (as was the 
popular sentiment in Nepal during 50's and subsequently). However, terms and conditions over 
which the permission was granted can be viewed from the perspective of Nepal's position under 
international law. 

Ÿ Ostensibly, the Revised Kosi Agreement, 1966 was effected with the view to provide, primarily flood 
control among other perceived benefits. However, the Agreement has no specific clause on flood 
control mechanisms or monitoring and compliance mechanisms in cases of actual or anticipated 
flood and breaches/failure of flood control structures. In short, the possibility of future floods was 
completely overlooked and  the Agreement is completely silent on mechanisms that would address 
future floods 

Ÿ The terms of the Revised Kosi Agreement, 1966 clearly indicate that calculation and accounting of 
benefits that would accrue to both the countries from the Project, was not sufficiently attempted and 
transparently conveyed. 

Ÿ The popular myth that by virtue of 1966, Revised Agreement Nepal's freedom to develop the Kosi 
River was compromised by the terms of the Agreement is not true. The Revised Kosi Agreement vests 
all the power to withdraw for 'any other use' Kosi waters within the entire Kosi Basin in Nepal 
(Article 4 (i)). In fact the 1966 Agreement reaffirms Nepal's water right over the entire Kosi Basin in 
Nepal thus limiting India's claim based on chronology of use or absolute riverian integrity. 

Ÿ The life of lease period under the 1966 Kosi Agreement far exceeds the usual trend under water 
treaties agreed globally. Throughout the life of the lease (199 years: Article 5 (i)), the value of land 
will not increase either by inflation or otherwise as per the letters exchanged as integral part of the 
Revised Kosi Agreement (The letters exchanged between HMG and the Union, December 19, 1966)

Ÿ The power and navigational benefits for Nepal under the 1966 Agreement are illusionary. There is 
no obligation on India to generate any electricity from the Kosi Project. The obligation is to provide 
Nepal with a percentage of any power that 'may be generated'. Similarly, navigation has been made 
subject to technical feasibility and upon grant of special permits by Nepal in discussion with the 
Executive Engineer, Barrage (Article 10). The position with respect to fishing rights is similar on 
grounds of safety (Article 11). 

Ÿ The institutional design under the Revised Kosi Agreement, 1966 ensures that Nepal is bereft of any 
responsibility for all important practical purposes, despite the barrage and embankments located in 
its territory and as sovereign government it being responsible for the safety and well being of its 
people. 

Ÿ Local governments of the two countries are no where represented in the Agreement

Ÿ There is complete lack of vision in the Agreement on the aspects of ecological needs of river, 
biological diversity and climate change. The social impact assessment and right of river 
communities in India and Nepal have completely been overlooked, rendering them victims of first 
joint venture water resource development project on an international river in South Asia

Ÿ The Kosi Agreement, 1966 was renegotiated and revised as per the compelling circumstances and 
understanding of both countries at that point in time and this can only be undone by reaching 
enhanced understanding over a new Agreement or by modernizing the existing Agreement of 1966. 
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argued, enabled India to direct the attention to that it granted extra-territorial rights to India to 
the Kosi Project. The Multi-purpose Scheme, as further India's own interests in lieu of miniscule 
we shall see later in details, received the sanction benefits and at the cost of loosing Nepal's fertile 
of the Government of India in 1953, followed by land. Consequently, the work on Kosi Project 
the endorsement by the Nepalese Government. was suspended during 1962-63. The criticism 
These developments led to the negotiations and for the Kosi Project and the Kosi Agreement led 
signing of the Kosi Agreement, 1954 between to the deterioration of relationship between the 

4 two countries and mounted pressure on India to India and Nepal . The Agreement was later 
undertake 'extensive revisions' of the 1954 revised in 1966 on the request of Nepal due to 
Agreement which was done in 1966 and the 'changed circumstances'. Thus the Revised Kosi 
amended Kosi Agreement, that completely Agreement, 1966 underlines the understanding 
replaced the earlier one, was brought into force between India and Nepal on implementing the 

5 with immediate effect after the signature of both Kosi Project . 
the parties. 
The Kosi Agreement, 1954 clearly outlined the 4. From the Kosi Agreement, 1954 to the 
multi-purpose ambit of the Kosi Project. Revised Kosi Agreement, 1966: 
However, the Project continued to be perceived 
as a flood control project with the aim to reduce The Kosi Agreement 1954 and commissioning 
the devastation caused by recurrent floods in the of the work for the Kosi Project attracted  sharp 
two countries. The barrage and the Eastern Main criticism leading to widespread resentment and 
Canal were completed in 1962. The construction Nepal. Major criticisms were on  grounds of 
of the Western Main Canal started in 1972 and it sovereignty and inadequate compensation to 
became operational in 1982.Nepal. The discourse then grew in a way that 

critics asserted that the Kosi Project did not 
benefit Nepal in any manner whatsoever and 

1. Introduction - Indo-Nepal Rivers are structural control measures. 
linked to Potential International Water 
Rights:  2. Ecological context of Kosi: 

The larger Ganges River System is Kosi is the largest river of Nepal and it is the 
supplemented by the flow of remarkable largest tributary of Ganges. The River flows 
endowment of smaller rivers that flow through through a narrow gorge of 10 km before entering 
Nepal draining mountains, foothills and vast plains of Chatra. After flowing 25 km in Nepal, it 
expanses of Terai. These rivers form major river enters India near Hanumangarh and flows 
basins of their own that together constitute the further downstream to join Ganges in Kursela in 
larger Ganges basin shared by China, India, the state of Bihar. The River is known for its 
Nepal and Bangladesh. Since almost all rivers devastating effects, often changing its course 
flow in or out of Nepal, since last 250 years. The 
they are inherently linked river as per experts has 
to potential international been shifting westwards, a 
water rights issues with trend which has been 
Nepal's upstream and reversed in the year 2008 
downstream neighbours, wherein the Kosi is now 
with India being the larger shifted 120 km eastwards 
downstream r ipar ian and is understood to flow 
accounting for large in its 300 year old bed 
volume of water that flows which was abandoned due 
from upstream Nepal. to the westward shift in the 
Koshi River System is one course of the river. During 
such example of a shared the 1950s this trend of 
sub-system of the larger Kosi was seen as a 
Ganges Basin linked with “strange difficulty that 
international water rights arises every year in some 
o f  u p s t r e a m  a n d  parts of Bihar, bringing 

1downstream neighbours. disaster and ruin ”
India and Nepal have 
signed a formal instrument 3. The Kosi Project- A 
of cooperation for the m u l t i p u r p o s e  j o i n t  
e s t a b l i s h m e n t  o f  a  venture by India and 
mutual ly  benef i t t ing Nepal: 
multi-purpose project on 
the Kosi River in Nepal. The Kosi Project was the 
The Kosi Project, however, has not only failed to first joint venture project of India and Nepal in 
achieve the objectives for which it was an international river shared by them. It was 
established namely flood control and irrigation presented as  a  mutual ly benefi t t ing 
but by way of its embankment scheme has Multipurpose Scheme to both countries on 

2completely altered the local ecology and context various accounts . The benefits that would 
of the area in which it was established.  It is accrue from this development project included 
therefore desired to revisit the Agreement to flood control, irrigation and hydropower. 
understand its relevance and implication of its Historical accounts suggest that the idea of 
provisions in the present context of disasters, tapping Kosi waters was discussed as early as in 
poverty, and further loss of productive land, 1896 but in the absence of any serious feasibility 

3siltation and the ever rising river bed due to studies, no decision could be made . The 
confinement of the Kosi River by way of changed political situation in Nepal in 1951, it is 

CONTEXT ANALYSIS

1

The Design of the Kosi Project intended to yield 
multi-purpose benefits. The construction works 
began after the signing of the Agreement between 
the two countries in 1954. The 1,150 meter Kosi 
Barrage, intended to serve as a gradient control 
measure for containing the meandering behaviour 
of Kosi, was built in Bhimnagar, (8 km inside 
Nepal). Two canals take off from either side of the 
barrage. The Eastern Main Canal, which is entirely 
in the Indian Territory, provides irrigation to 
612,500 hectares of agricultural land in India.'' A 
power house with an installed capacity of four units 
of 5,000 kW each is located along the canal at a 
distance of 11 km from the barrage and generates 
power by making use of the head drop of the canal. 
The Western Main Canal traverses a distance of 35 
km in Nepal before entering the Indian Territory, 
and provides irrigation water to 11,300 hectares of 
agricultural land in Nepal and 356,610 hectares of 
agricultural land in India. Flood control works in 
Nepal consist of a western afflux bund about 2 km 
long and a 40-km embankment along the eastern 
bank of the river. Extensive embankments, about 
220 km long, were built on either side of the river in 
the Indian territory to confine the river flow and 
protect the land beyond from flooding. (Source: 
Saman MA and Uprety Kishore, 2003)

1. Works of Jawaharlal Nehru; March 1, 1951 to June 30, 1951), edited by S. Gopal, Second Series Volume 16, Part 1, pp. 17 30), cited in Arvind Panagariya, Consensus 
Building and Nehru as quoted in Salman and Uprety, 2000
2. The Central Water and Power Commission of the Government of India prepared a scheme for harnessing the Kosi River that received the sanction of the Government 
of India in 1953
 3. Dixit, Ajaya, Water Nepal, ed. 1994 Vol.4, No.1, at 140.

4.  see also for detail on the origin of the Kosi Project, Dinesh Kumar Mishra, "Refugees of the Kosi," in Himal South Asia, August 2000
5. See also, Agreement on the Kosi Project, Kathmandu, April 25, 1954 signed by Gulzari Lal Nanda (India) and Mahabir Shumsher (Nepal) (hereinafter 1954 
Agreement). For the text of the Agreement see 
http://mea.gov.in/bilateraldocuments.htm?dtl/6156/Revised+Agreement+on+Chose+Project+Annexure+Agreement+25+April+1954 as accessed on 7.11.2017 at 
21.23 IST; also available on http://www.moir.gov.np/uploaded/Revised-Agreement-on-Nepal-and-india-Koshi-river-1966.pdf 
6. See B. G. Verghese and Ramaswamy R. Iyer, eds., Harnessing the Eastern Himalayan Rivers: Regional Cooperation in South Asia (Delhi: Konark, 1994)
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UNDERSTANDING THE REVISED 
KOSI AGREEMENT, 1966

2

1. Preambular Ambiguities: required and for the matter related land 
7 submergence and compensation, intimation to The 1966 Agreement  asserted that 'Nepal had 

11suggested revision of the said Agreement in HMG shall be sufficient .
order to meet the requirements of the changed 
circumstances," and India, "with a view to 3. De-linked and dysfunctional institutional 
maintaining friendship and good relation arrangements: 
subsisting between Nepal and India," had agreed As per the 1966 Agreement the execution of the 

8 Kosi Project is the responsibility of the state to the revision of the 1954 Agreement . What is 
government of Bihar which is the designated noteworthy here is that the revision did not 
Chief Engineer of the Kosi Project. By virtue of acknowledge the contentions raised by Nepal on 
this, for all practical and operational purposes, disproportionate benefits that would accrue to 
from surveys to afforestation programs, soil Nepal, during the first 10 years of subsisting of 
conservation measures and afforestation the Kosi Agreement, 1954. 
programs  “required for a complete solution to 

12
2. Post Facto Regularization of the works the Kosi Problem in future ” Government of 
already completed: Indian state of Bihar became the chief executing 

13By the time Kosi Agreement was revised, agency of the Kosi Project in the Project Area . 
various works in respect of the Project were While all surveys were to be carried in 

14already carried out by project execution 'cooperation' with Government of Nepal , 
agencies. For works that were at various stages surveys and investigations necessary for general 
of completion, Nepalese Government 'agreed to maintenance of the Project shall be carried out 
afford necessary facilities', an important clause with due intimation to the Government of Nepal.
from the negotiating stance, contained in the 
1966 Agreement. However, the general layout Institutional framework on the Kosi Project
of the Kosi Project was slightly 
modified and details in the form an 
Annex were made part of the revised 

9agreement . The issues regarding 
work to be carried out in Nepal by 
Indian  agencies ,  a  twofold  
mechanism was inserted. For 
undertakings and other works 
connected with the Kosi Project, 
needed to be planned and carried out 
in consultation with the Government 
o f  N e p a l ;  a n d  w o r k s  a n d  
undertakings that required prior 
a p p r o v a l  o f  t h e  N e p a l e s e  
Government would be implemented 
only after such approval has been 

10
secured . There are two elements 
worth noting here. First, that even 
planning was to be jointly carried out 
by the designated agencies of the two 
governments.  Second, the sub-
proviso to the main provision 
provides that in the events where 
consultation with the Government of 
Nepal or his prior approval is 

4.  Reciprocity in data sharing: be submerged. The compensation to be paid in 
The data, surveys and investigations carried out cash was to be determined as per the 
by or on behalf of India in respect of Kosi in methodology provided in the revised 
Nepal is to be made available to the Government Agreement. The 1966 Agreement provides that 
of Nepal without any delay. Similarly, the for the purpose of assessing the cash 
Government of Nepal is also required to make compensation, lands required for the execution 
all the data available to the Government of India of various works and submerged lands will be 

15 divided into four classes to include: (i) on request in respect for Kosi in Nepal . While 
cultivated lands, (ii) forest lands, (iii) village the data sharing is based on the principle of 
lands and houses and other immovable property reciprocity, it is only the data for the Kosi in 

18Nepal which can be shared. There is no standing on them, and (iv) waste lands . It is 
provision for sharing of data with respect to Kosi further provided that all lands registered in the 
in India. cadastre in the territory of Nepal actually 

19
cultivated were deemed to be cultivated lands . 

5. Land, Lease and compensation: What emerges from this methodology is that 
With respect to use of land and other property Nepal was to be compensated for loss of revenue 
the 1966 Agreement provides that when any directly by way of cash and individual owners of 
major work which is not part of the amended land and other immovable property were to be 
plan is to be undertaken, the approval is to be compensated through the Government of Nepal. 
given by the Government of Nepal as when the The assessment and manner of payment of 
work receives the sanction of the Indian compensation was to be done by mutual 
Government and notice has been given by India agreement of both the governments and the 

16to Nepal . The land required for project assessment of land was also to be carried out by 
purposes shall be acquired by the Government duly authorized officials of Nepalese and Indian 

20of Nepal and the Government of India shall pay Governments . 
compensation, to be decided mutually, for the 
land so acquired for project purposes. The Revised Agreement does not contain 
 explicit provision on the rate of compensation of 
The Project Area which includes all the area loss of land and other property. This was agreed 
required for the project and additional works by exchange of letters. For land that was already 
that may arise from time to time within the acquired for the Kosi Project, India would pay 
meaning of clause Article 2(i) and Article 3 for compensation at the rate of five Nepali Rupees 

21all practical purposes was to be acquired by the per Nepali Bigha . For lands to be acquired in 
Government of Nepal and leased to the the future, and especially for the Western Kosi 
Government of India for a period of 199 years Canal, the existing provision would be 
from the date of the signing of these agreements applicable, under which loss of land revenue is 
at a nominal rate to be mutually agreed by both to be determined on the basis of the land revenue 
countries. There is also a provision for the payable as at the time of acquisition of the land.

17renewal of leases on a mutually agreed basis . 
The lands leased as Project Area shall continue 6. Water Rights in the Kosi River: 
to be under the sovereign jurisdiction of Right to use water in the Kosi Basin is spelled 
Government of Nepal, and law of Nepal shall out very clearly in the Revised Agreement. 
continue to be applied unimpaired on such Nepal has the right to withdraw water from the 
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purposes and from the Sunkosi River or within 
22The compensation for land and other property the Kosi Basin from any of the Kosi tributaries . 

was to be provided for the loss of land revenue This is an important provision as it is only here 
and for the land and other properties that would that 'Kosi Basin' as a reference unit finds 
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UNDERSTANDING THE REVISED 
KOSI AGREEMENT, 1966

2

1. Preambular Ambiguities: required and for the matter related land 
7 submergence and compensation, intimation to The 1966 Agreement  asserted that 'Nepal had 

11suggested revision of the said Agreement in HMG shall be sufficient .
order to meet the requirements of the changed 
circumstances," and India, "with a view to 3. De-linked and dysfunctional institutional 
maintaining friendship and good relation arrangements: 
subsisting between Nepal and India," had agreed As per the 1966 Agreement the execution of the 

8 Kosi Project is the responsibility of the state to the revision of the 1954 Agreement . What is 
government of Bihar which is the designated noteworthy here is that the revision did not 
Chief Engineer of the Kosi Project. By virtue of acknowledge the contentions raised by Nepal on 
this, for all practical and operational purposes, disproportionate benefits that would accrue to 
from surveys to afforestation programs, soil Nepal, during the first 10 years of subsisting of 
conservation measures and afforestation the Kosi Agreement, 1954. 
programs  “required for a complete solution to 

12
2. Post Facto Regularization of the works the Kosi Problem in future ” Government of 
already completed: Indian state of Bihar became the chief executing 

13By the time Kosi Agreement was revised, agency of the Kosi Project in the Project Area . 
various works in respect of the Project were While all surveys were to be carried in 

14already carried out by project execution 'cooperation' with Government of Nepal , 
agencies. For works that were at various stages surveys and investigations necessary for general 
of completion, Nepalese Government 'agreed to maintenance of the Project shall be carried out 
afford necessary facilities', an important clause with due intimation to the Government of Nepal.
from the negotiating stance, contained in the 
1966 Agreement. However, the general layout Institutional framework on the Kosi Project
of the Kosi Project was slightly 
modified and details in the form an 
Annex were made part of the revised 

9agreement . The issues regarding 
work to be carried out in Nepal by 
Indian  agencies ,  a  twofold  
mechanism was inserted. For 
undertakings and other works 
connected with the Kosi Project, 
needed to be planned and carried out 
in consultation with the Government 
o f  N e p a l ;  a n d  w o r k s  a n d  
undertakings that required prior 
a p p r o v a l  o f  t h e  N e p a l e s e  
Government would be implemented 
only after such approval has been 

10
secured . There are two elements 
worth noting here. First, that even 
planning was to be jointly carried out 
by the designated agencies of the two 
governments.  Second, the sub-
proviso to the main provision 
provides that in the events where 
consultation with the Government of 
Nepal or his prior approval is 

4.  Reciprocity in data sharing: be submerged. The compensation to be paid in 
The data, surveys and investigations carried out cash was to be determined as per the 
by or on behalf of India in respect of Kosi in methodology provided in the revised 
Nepal is to be made available to the Government Agreement. The 1966 Agreement provides that 
of Nepal without any delay. Similarly, the for the purpose of assessing the cash 
Government of Nepal is also required to make compensation, lands required for the execution 
all the data available to the Government of India of various works and submerged lands will be 

15 divided into four classes to include: (i) on request in respect for Kosi in Nepal . While 
cultivated lands, (ii) forest lands, (iii) village the data sharing is based on the principle of 
lands and houses and other immovable property reciprocity, it is only the data for the Kosi in 

18Nepal which can be shared. There is no standing on them, and (iv) waste lands . It is 
provision for sharing of data with respect to Kosi further provided that all lands registered in the 
in India. cadastre in the territory of Nepal actually 

19
cultivated were deemed to be cultivated lands . 

5. Land, Lease and compensation: What emerges from this methodology is that 
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21all practical purposes was to be acquired by the per Nepali Bigha . For lands to be acquired in 
Government of Nepal and leased to the the future, and especially for the Western Kosi 
Government of India for a period of 199 years Canal, the existing provision would be 
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17renewal of leases on a mutually agreed basis . 
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to be under the sovereign jurisdiction of Right to use water in the Kosi Basin is spelled 
Government of Nepal, and law of Nepal shall out very clearly in the Revised Agreement. 
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leased lands. Kosi River for irrigation or for any other 

purposes and from the Sunkosi River or within 
22The compensation for land and other property the Kosi Basin from any of the Kosi tributaries . 
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mention. The import of this provision is very countries, Nepal is entitled to receive royalty 
critical for Nepal as the provision assures that from the power generation. 
Nepal's sovereign claim over Kosi Waters for 
'any other purposes within the Kosi Basin' 8. Navigation and Fishing: 
remains unimpaired. Government of India has All the navigational and fishing rights in the 
the right to regulate balance of supplies at the Kosi River in Nepal rest with Nepal. Navigation 
barrage site as available from time to time and to and fishing within two miles of the barrage is 
generate power in the Eastern Canal.  This also regulated by way of special permits that can be 
means that the Kosi Agreement is not typically a issued by Nepalese authorities after consultation 

25water allocation agreement as the quantum of with the Executive Engineer of the Barrage . 
water to be shared or allocated or quantum of 
water to be released in canals for irrigation 9. Other resources and ecosystem services: 
benefits to both countries does find mention On the use of other resources required for 
very explicitly. construction or maintenance of the Kosi Project, 

the Agreement provides that the Indian 
7. Hydro-power generated is an entitlement: Government can use and remove clay, sand and 
Use of power generated from the Kosi Project is soil without let or hindrance from land leased by 
an entitlement under the 1966 Agreement. Nepal Nepal to India. Besides, Nepal would not levy 
is entitled to obtain for use in Nepal 'up to 50%' customs or any duty during construction and 
of the total hydropower generated by any power subsequent maintenance on any articles and 
house situated within a 10 mile radius from the materials required for the purpose of the Project 

26barrage site constructed by Government of or the work connected to it . The use of timber 
India. This entitlement is subject to the from the Nepalese forests required for 
communication of power demands, increase or construction work is also permitted on payment 
decrease in required power supply as of compensation. Compensation is not payable 
communicated from time to time by government for quantities of timber necessary for the use in 
of Nepal. This communication has to be sent at the spurs and other river training works required 
least three months in advance if the required for the prevention of caving and erosion on the 

23
power supply exceeds 6,800 Kw.  If the right bank in Nepal. Similarly, no compensation 
hydropower is generated within the Indian is payable for timber obtained from the 

27Territory, India is required to construct forestlands leased by Nepal to India . No 
transmission lines up to a point on the India- compensation is to be paid for the timber on the 
Nepal border as may be mutually agreed. The land leased to India for the Kosi Project. 
tariff rate for the electricity generated and 
supplied to Nepal would also be mutually 10. Connectivity and communication: 
agreed. The power and other materials used for There are other provisions relating to 
the purpose of the Project are not provided for connectivity and communication infrastructure 
free. They yield royalties for Nepal. In respect to within the Project area or as may be required for 
power generated and utilized in the Indian- the construction or maintenance of the Kosi 
Union, according to the 1966 Agreement, the Project. The parties agreed to do away with all 
Government of Nepal is entitled to receive logistical hurdles them may come up for the 
royalty at rates to be settled by agreement. No access or maintenance of barrage sites and 

24
royalty is to be paid on the power sold to Nepal . related works.  Therefore unrestricted access to 
Important to note here is that the Revised roads and other means of communication has 

28Agreement provides a space for having another been provided . 
agreement on fixing tariff for the electricity 
generated in India and supplied to Nepal. While 11. Dispute Settlement Mechanism: 
electricity tariff is to be negotiated by both In the event of dispute arising out of 

construction, effect or meaning of this Project Commission. The Commission is vested 
Agreement, or with respect to rights and with the responsibility of facilitating 
liabilities of the parties hereunder, has to be first coordination between the governments with 
settled by discussion and then arbitration, if the regard to the matters covered under the 

29 31
parties fail to settle the dispute by discussion . Agreement .  The Commission was mandated 

to consider matters of common interest that 
12. Arbitration: concerned the Project, such as land acquisition 
The Agreement further provides the manner in by Nepal for lease to India, rehabilitation of 
which arbitration is to be carried out. When the displaced population, and among others, 

32dispute arises, any of the parties may by notice in maintenance of law and order . The rules for the 
writing inform the other party of its intention to composition and jurisdiction of the Commission 
refer to arbitration any such dispute or were to be mutually agreed upon. Since, the 
difference. The intention is to be conveyed by formulating such rules required time, the Joint 
way of a written notice and upon the delivery of Committee established under the 1954 
such notice, within 90 days the two parties shall Agreement was allowed to continue with four 
nominate an arbitrator for jointly determining representatives to be nominated by both the 
such dispute or difference and the award of the countries. The Chair of the Committee was to be 
joint arbitrators shall be binding upon the from Nepal and Secretary of the Committee was 
parties. The dispute mechanism has another to be the Administrator of the Kosi Project. 
step, post arbitration. There is a provision of an Notably, the Commission was not vested with 
Umpire to be appointed by optional mutual any powers with respect to effective 
consultation whose decision shall be final and implementation of the Agreement. The 

30binding . The mechanism appears to be three monitoring role of the Commission, though felt 
tiered, however there are inherent weaknesses. desired given the size of the Project and its 
Firstly, there is no obligation upon the parties to importance for both the countries, is missing. 
inform each other of their intention to go to The Commission's role is thus restricted to the 
arbitration. Secondly, the dispute is to be time period of construction of the Project and 
'determined' not resolved. If the parties fail to rehabilitation and resettlement. For all practical 
appoint arbitrators, then there is no obligation on purposes, after the Kosi Project has been 
them to settle the dispute by any other means. commissioned, the Commission has no role to 
The 90 days time is too long of an issue that play under the Revised Agreement.
requires urgent attention in the fragile context of 
Kosi. Failure of arbitration can lead to a total 
failure of dispute mechanism as the provision of 
Umpire can be completely defeated if the two 
parties do not agree on appointing an Umpire as 
they are only required to consult each other and 
not obligated to arrive at a consensus on the 
decision. Parties may not choose to consult each 
other at all. 

13. Indo-Nepal Project Commission: 
The Revised Agreement provides for continuing 
with the joint institutional mechanism with a 
changed name. Under the 1954 Agreement, the 
Indo-Nepal Project Committee was established. 
The Revised Agreement of 1966, instead of 
Committee establishes the Indo-Nepal Kosi 

23.  Article 4 (ii)
24.  Article 6(i)
25.  Article 10 and Article 11
26.  Article 6 (iii)
27.  Article 6(iv)
28.  Article 9 (iii)

29.  Article 14 (i); 30.  Article 14 (ii); 31.  Article 15; 32.  Article 15 (ii)(c)
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INTERPRETING THE AGREEMENT AND 
ITS IMPLICATIONS AFTER SIX DECADES: 

3

14. Key Contentions: Mapping elements of would pay the compensation annually at the rate 
change and continuity of Nepalese Rupees five per Nepali Bigha. This 
Almost all the provisions of the 1954 Agreement provision was to be applied retrospectively for 
were strongly contented by Nepal's opposition all the lands that were already acquired for the 
parties. The Revised 1966 Agreement tried to Kosi Project. For land required in future, the 
improve the situation on sovereignty, territorial existing rate would be applicable.  The loss of 
integrity and future water rights of Nepal for the land revenue would be determined at the time of 
utilization of Kosi River. However, the acquisition of land. 
contentions around land leased to India, the 
submergence of productive land in Nepal and Compensation, land and related notions of 
the proportionate benefits that would accrue to sovereignty continue to remain hotly contested 
Nepal as compared to India continued to remain issues between the two countries till date. 
contended and commentators from both Despite that the 1966 provision has done away 
countries have held their positions based on their with the 1954 position on land [..The Union 
perception and interpretation of facts. shall be the owner of all land acquired by the 

Government (of Nepal)...and of all water rights 
(i) Land and Compensation: secured to under it under Clause 4..] and 

changed India's position from owner of land 
The process of land acquisition in Nepal began acquired for the Project to 'lessee' where 
soon after the signing of the 1954 Agreement. Government of Nepal has leased the land to 
While the construction was on the way, the Government of India for 199 years at an annual 

35amendment of the Agreement was proposed by nominal rate , communities in Nepal feel that 
Nepal. The position with respect to land Nepal's most productive land has been 
acquisition under the 1954 Agreement submerged for irrigation, flood control and 
continued under the Revised Agreement. Under power benefits of India and Nepal's gain is 
the Revised Agreement, 1966 the land required disproportionately less than India's share of 
for the purposes of the Project was to be acquired benefits. It is to be further noted that at the 
by Nepal, and compensation was to be paid by request of India, Nepal is to grant renewal of the 

33
India . Since the land to be acquired belonged to lease on mutually agreed terms and conditions. 
individuals, communities, village institutions 
and government agencies, the compensation (ii) Unusual lease period: 
mechanism could only be routed through the 
Government of Nepal. The Assessment for In this context, commentators and jurists have 
compensation, however, was based on a observed that the duration of lease period under 
methodology agreed by the parties under the the Revised Kosi Agreement far exceeds the 
1966 Revised Agreement. As per the agreed usual lease period observed in treaties of this 
methodology, for compensation purposes, land sor t .  Another  observa t ion  made  by  
were to be divided into four classes to include: commentators is that the letter exchanged on 
(i) cultivated lands, (ii) forest lands, (iii) village December 19, 1966 provide that if Government 
lands and houses and other immovable property of Nepal takes over the Project properties at the 
standing on them, and (iv) waste lands. The end of the lease period, Government of India 
Agreement provides that all lands registered in would be reasonably compensated for the cost of 
the cadastre in the territory of Nepal actually the project incurred till date (until 1966)  and 

34 future costs, taking into account the depreciation cultivated were deemed to be cultivated lands .
in the cost of materials used for the project. It   
may also be noted that what would be reasonable The rate of compensation was ascertained by 
compensation after 199 years is subject to exchange of letters. The letters exchanged on 
negotiations and interpretation by both December 19, 1966 clarified the position with 
countries. respect to the rate for land acquired for the Koshi 

Project by the Government of Nepal. India 

(iii) Water Rights over the Kosi River: (iv) Power Use

Contentions regarding rights over the Kosi The Revised Agreement is also understood to 
River that arose due to the position of Nepal improve Nepal's position with respect to power. 
agreed in 1954 were addressed effectively by the Government of Nepal is entitled to obtain for use 
1966 Agreement. The 1954 Agreement provided in Nepal any portion up to 50 percent of the total 
that Without prejudice to the right of hydro-electric power generated by any power 
Government [of Nepal] to withdraw for house situated within a 10 mile radius from the 
irrigation or any other purpose in Nepal such barrage site and constructed by or on behalf of 
supplies of water, as may be required from time India. Further, if power to be supplied to Nepal is 
to time, the Union [India] will have the right to generated in India, the Indian government 
regulate all the supplies in the Kosi River at the would construct necessary transmission lines to 
Barrage site. Under the Revised Agreement, a point at the Nepal Indian border that shall be 
1966 Nepal's position with respect to control mutually agreed upon and the tariff for the 
over Kosi in Nepal has been improved electricity supplied to Nepal is also to be fixed 

3 7considerably. As per the revised provision mutually . There are two remarkable 
Government of Nepal shall have every right to observations here. First, power generated under 
withdraw for irrigation and for any other the project is an entitlement for Nepal and not a 
purpose in Nepal water from the Kosi River and benefit that would accrue automatically. 
from the Sunkosi River or within the Kosi Basin Second, the revised provision continues to state 
from any other tributaries of the Kosi River as the tariff to be charged from Nepal on mutually 
may be required from time to time. The Union agreed basis. Therefore there is no substantive 
shall have the right to regulate all the balance of change from the 1954 position except that the 
supplies in the Kosi River at the barrage site thus responsibility of India for constructing 
available from time to time and to generate transmission lines up to the point as may be 

36power in the Eastern Canal . However, there is agreed has been stated. 
still a perception among certain groups that 
Nepal's position with respect to rights over Kosi 
river is same as was provided under the 1954 
Agreement. 

33.  Article 8 ; 34.  Proviso, to Article 8, the Revised Koshi Agreement, 1966
35. Article 5 Provided that the sovereignty rights and territorial jurisdiction of the Government in respect of such lands shall continue unim paired by such transfer 
36.  Article 4 (i) HMG shall have every right to withdraw for irrigation and for any other purpose in Nepal water from the Kosi river and from the Sun-Kosi river or 
within the Kosi basin from any other tributaries of the Kosi river as may be required from time to time. The Union shall have the right to regulate all the balance of 
supplies in the Kosi river at the barrage site thus available from time to time and to generate power in the Eastern Canal. 
37.  Article 4 (ii)

The Concept of "Downstream Benefits" 

One important concept that has developed in the interpretation of equitable sharing is the issue of "downstream benefits." In 
summary, the concept confirms that when one country takes actions to manage water resources in its territory that confer 
significant benefits to a downstream country, the latter must pay reasonable compensation for those benefits. This notion of 
"downstream benefits" was introduced by Canada as an integral part of the negotiations of the Columbia River agreement. 
When the United States government proposed building a dam upstream of the Columbia River in Canadian Territory, the 
United States Government agreed to pay for the dam but refused to pay for any other costs for the benefit of the seven 
million acre storage that Canada would provide. The Canadian Government argued that the State receiving the primary 
benefit from the proposed project was the United States (downstream country). Canada as the upstream country was 
enabling the United States of America to have substantial benefits including increased power production and flood control, 
and Canada proposed that United States of America should compensate Canada for these benefits. This proposal was 
rejected by the United States of America and the matter was referred to the International Joint Commission established by 
the two countries under the 1909 Boundary Waters Treaty. (see Salman MA Salman and Uprety, 2003)
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Project by the Government of Nepal. India 
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Lack of mandate under the Revised failed to do their jobs and there is no 
Agreement on flood preparedness and maintenance of the embankments based on 
averting potential calamities: regular monitoring. Its either driven by political 

agenda or a post disaster event. The Agreement 
Despite its overarching objective on flood is silent on the monitoring and maintenance of 
protection, the Revised Kosi Agreement does embankments on a regular basis. In between 
not have a single clause on flood preparedness, there is role of contractors which is being 
warning or disaster risk reduction. Possibly due seriously questioned both in India and Nepal due 
to the confidence of its proponents in the to the work undertaken by them in areas not 
embankments and the barrage to do away with required and ignoring structures that are need of 

2all probability of future flood events. maintenance . 
Embankments seem to have developed a false 
perception of security among communities, Who to approach? Institutional ambiguities
especially in Nepal and few in Sunsari and 
Saptari, where embankments begin, did not Communities are perplexed on the question of 
believe in the withering away of possible breach institutional responsibility under the Kosi 
of embankments until it happened in 2008. Project. The Project has been designed and 
Since the Kosi Agreement is silent on the aspect jointly implemented by the central governments 
of creating awareness on flood risks and but is managed by the Government of Bihar in its 
technical issues related with embankment Water Resource Department. But the main 
breach, so far no effort has been made to create structure, the barrage and the embankments are 
awareness among communities living within or in Nepalese territory. Ordinarily as per the 
outside embankments in India and Nepal. There Agreement, Nepal should be consulted before 
are instances where withering embankments taking any action on the project related works, 
have been noticed by villagers, reported to the however GoN has no influence and people in 
officials in their reach and no cognizance of the Nepal are thus rendered helpless to voice their 
matter is taken up. The officials entrusted with concerns that these fall within the ambit of 
the responsibility of maintaining structures jurisdictions governed by rules of international 
under the Kosi Project have time and again law. Nepal is not bound to communicate with 

1ignored  complaints of vulnerable embankments Bihar and vice versa. The institutional design 
and diversion of Kosi towards the eastern ensures that those present locally are kept away 
embankment but they have ignored. This is from the management of the Project and 
exactly what had happened on August 18, 2008 structures under it.   It seems that the central 
when the breach happened at Kusaha, Nepal. committees have little information from the 

local or state level on the functioning of the 
Since there are no provisions for evacuation in projects. This results in a lack of coordination, 
the events of anticipated flood or breach event accountability,
(Agreement uses the word threatened breach- communication or ownership of the project 
Article 9 (ii)), no such arrangements can be leading to a lack of timely action on the ground 
made either in India or in Nepal. in the event of disaster.

Maintenance and monitoring is No Body's The compelling case for Revisiting and 
Priority Modernizing the Kosi Agreement, 1966: 

The administrator of the Project, the Bihar There is a strong case for conceptualizing a new 
government only had the responsibility to basin wide regime on the Kosi River and 
maintain embankments up to 32 km upstream of modernizing the existing Agreement. Several 
the barrage. For other needs, officials in Bihar factors examined in the earlier section throw 
need to be communicated which is not the light in this direction.  A few additional points 
practice. Communities in this scenario feel that deserve mention. 
even the officials of the state government have 

From the disaster perspective, the Kosi integrated in the Agreement. 
Agreement originally designed to help control 
flooding of the Kosi river, contains no specific From the responsibility and role clarity 
clause for flood control mechanisms or perspective, the Agreement is awfully silent on 
compliance in cases where the flood control in the event of disaster which government is 
structures either fail or are damaged. The required to take action. 
institutional mechanism of the Kosi project does From the stakeholder participation perspective, 
not apportion any responsibility for the the two governments signed the Agreement at 
maintenance and monitoring on the Nepali side the highest level, the real stakeholders of the 
of the river even though the barrage and some project who were supposed to benefit from the 
parts of the embankments are in Nepali territory. project were never consulted. The community 
Therefore, when the embankments breached in consultation tools and micro processes such as 
Nepal, it proved difficult for India to provide those attempted under the Gram Shivirs 
timely action to repair the damage in Nepali conducted in the shared Kosi Basin provide 
territory as there were no provisions for such useful basis to build on the narrative on inclusive 
measures in the Kosi Agreement.  Moreover, and participatory hydro-diplomacy where 
there are still no policies and strategies community concerns are mainstreamed into 
legislated in Nepal for disaster or risk reduction formal water cooperation instruments, 
which the Nepal government claimed that it is institutions and processes. 
working on it (Prime Minister of Nepal, 15 
October 2009, Himalayan Times, p 2, as quoted 
in Shrestha et al EPW 2010). Therefore disaster 
preparedness and risk reduction has to be 
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Waiting for justice: A village (Modi Gram) that still remains to be rehabilitated after it was acquired for the Kosi Project, on the right is the Kosi Canal
(Photo dated April 2017)
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A village in the Sunsari district permanently inundated due 
to breach and leakages in the embankment. 
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